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BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF CASE 

This case involves an appeal by Edmond C. Fletcher 
(hereinafter referred to as the plaintiff) from an order in 
the court below sustaining the motion of the appellee (here¬ 
inafter referred to as the defendant) for summary judg¬ 
ment under Rule 56 of the Federal Rules of Civil Procedure. 

The plaintiff’s claim involves a libel action based upon 
a certain article published on December 4, 1936, in de¬ 
fendant’s newspaper. This article, the publication of 
which is not denied, is set forth in full in the declaration 
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(R. 3). It pertained to the filing on December 3, 1936, by 
the plaintiff of his action for damages against Fenton W. 
Booth and sixteen others in the District Court of the 
United States for the District of Columbia, At Law No. 
88,306. Plaintiff on page 2 of his brief herein has set forth 
what he considers the material parts of the publication. 
The plaintiff on page 3 of the declaration (R. 3, 4) con¬ 
tended that the article was false in the following respects: 

i 

1. “In so far as it states in the caption thereof, to 
wit, ‘$1,000,000 ASKED FOR DISBARMENT’ 

2. “In so far as it states or charges in the body 
thereof that the plaintiff, Edmond C. Fletcher, is a 
disbarred attorney”; 

3. “In so far as it states or charges, to wit, ‘against 
17 persons whom he charged with responsibility for 
his disbarment’ 

4. “In so far as it states or charges that the plain¬ 
tiff’s disbarment was affirmed April 4, 1933, by the 
United States Court of Appeals and his name stricken 
from the rolls of attorneys privileged to practice be¬ 
fore the District Court”; 

5. “In so far as it states or charges that J. Harry 
! Covington, John F. McCarron and Jesse I. Miller, at¬ 
torneys who presented the complaint against Fletcher 
to the Court of Claims”; 

6. “In so far as it states or charges that the plaintiff 
was disbarred from the Court of Claims on December 
4, 1933”; 

7. “In so far as it states or charges that the events 
leading up to plaintiff’s disbarment resulted from his 
prosecution of a claim by the City of Cape May, N. J., 
before the Court of Claims”; 

8. “In so far as it implies (and was intended by the 
1 defendant to imply) that the plaintiff, Edmond C. 

Fletcher, was prohibited from practicing his profes¬ 
sion of law in the District of Columbia, and elsewhere 
in the United States.” 

The defendant’s second plea (R. 6-8) presented the de¬ 
fense that the article was true in substance, and alleged 
various facts in support of this defense. 
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Subsequently, the defendant filed a motion for summary 
judgment under Rule 56 of the Federal Rules of Civil Pro¬ 
cedure based on the following grounds (R. 10): 

“1. The pleadings, together with the supporting af¬ 
fidavit and exhibits herein, show that there is no gen¬ 
uine issue as to any material fact concerning the 
defense of truth presented by the second plea, and that 
the defendant is entitled to a judgment as a matter of 
law; 

“2. The facts alleged in defendant’s second plea and 
supported by the affidavit with exhibits attached hereto 
cannot be controverted or truthfully denied by the 
plaintiff, and show as a matter of law that the article 
complained of in the declaration herein is true in 
substance; 

“3. The records of this court and of the United 
States Court of Claims, copies of which records are 
attached hereto as exhibits, show that the said article 
complained of and all facts contained therein are true 
in substance as a matter of law; 

“4. The uncontroverted facts, which cannot be de¬ 
nied by plaintiff, show that the plaintiff is not entitled 
to a trial by jury or otherwise on the defense of truth.” 

The following exhibits were attached to this motion: 

1. A copy of the declaration filed by plaintiff on 
December 3, 1936, in the District Court of the United 
States for the District of Columbia in the case of 
Fletcher vs. Booth, et al., At Law No. 88,306 (Exhibit 
No. 1) (R. 12-23); 

2. A certified copy of Rule To Show Cause of April 
8, 1933, why the plaintiff should not be disbarred from 
practice in the Court of Claims (Exhibit No. 2) (R. 
24-26); 

3. A certified copy of the order of December 4, 1933, 
issued in the United States Court of Claims, disbarring 
the plaintiff from practicing in that court (Exhibit 
No. 3) (R. 28-29). 

In the copy of the declaration filed by the plaintiff in 
said case of Fletcher v. Booth, et al., At Law No. 88,306 
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(Exhibit No. 1 of the motion for summary judgment) are 
copies of the following proceedings taken by the District 
Court in the cause entitled “In the Matter of the Disbar¬ 
ment of Edmond C. Fletcher, a member of the bar of the 
Supreme Court of the District of Columbia”, Disbarment 
No. 51: 

1. Charges of the Committee on Grievances v. Ed¬ 
mond C. Fletcher (R. 16-18); 

2. Order of the District Court of the United States 
for the District of Columbia directing that the charges 
of the Committee be filed with the Clerk and that the 
plaintiff be served and make answer (R. 19); 

I 3. Order of Disbarment, dated December 14, 1931, 
disbarring the plaintiff from practicing before the bar 
of the District Court of the United States for the Dis¬ 
trict of Columbia (R. 19, 20). 

It is defendant’s contention that the above-mentioned 
proceedings in the plaintiff’s disbarment case in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, Disbarment No. 51, together with exhibits Nos. 1, 2, 
and 3 and with the opinion of this Court reported at 62 
App. D. C. 40, 64 Fed. (2d) 163, show that the newspaper 
article complained of is true in substance. 

Attached to defendant’s motion for summary judgment 
in the court below was the affidavit of counsel for defendant 
to the effect that the above-mentioned records were true 
and correct copies of the court records of which they pur¬ 
port to be (R. 11). 

The order of disbarment of the plaintiff by the District 
Court of the United States for the District of Columbia, 
dated December 14, 1931, was affirmed by this Court in an 
opinion reported at 62 App. D. C. 40, 64 Fed. (2d) 163 
(1933). 

The plaintiff filed an affidavit (R. 32) in opposition to 
defendant’s motion for summary judgment. This affidavit 
did not deny the existence of any of the records relied on 
by defendant in support of its motion. 
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With respect to the disbarment proceedings against the 
plaintiff in the District Court, this affidavit merely con¬ 
tended that the complaint against the plaintiff signed by 
the Committee on Grievances had been presented to Chief 
Justice Wheat at his chambers; that the order of May 1, 
1931, requiring the plaintiff to show cause was signed by 
Chief Justice Wheat in his chambers; that the order of dis¬ 
barment, dated December 14, 1931, was signed by Justice 
Adkins in his chambers. 

With reference to the disbarment proceedings in the 
Court of Claims, this affidavit contended that such pro¬ 
ceedings were never before the Court of Claims but were 
begun and concluded in the chambers of Judge William R. 
Green by him and his judicial associates, and that the 
plaintiff had never been before the Court of Claims on any 
charge thereof in respect to any disbarment proceedings. 

There was also filed below by plaintiff a pleading entitled 
“Plaintiff’s Opposition To Motion Of Defendant For 
Summary Judgment” (R. 30, 31). The only definite ob¬ 
jections by plaintiff to the validity or existence of the dis¬ 
barment proceedings in the District Court and in the Court 
of Claims were stated in that pleading as follows: 

“7. The alleged order of disbarment, dated Decem¬ 
ber 14, 1931, as referred to in the defendant’s points 
and authorities, is void on its face because of the want 
of jurisdiction of a single Justice to make it. 

“8. The alleged order of disbarment, dated Decem¬ 
ber 4, 1933, as referred to in the defendant’s points 
and authorities is void because it was not made by the 
Court of Claims of the United States, in open court, 
and because it was made by four Judges thereof, while 
in chambers. 

“9. The United States Court of Appeals for the Dis¬ 
trict of Columbia by an opinion reported at 62 App. 
D. C. 40, 64 Fed. (2d) 163, as referred to in the de¬ 
fendant’s points and authorities, did not affirm said 
order of disbarment, dated December 14, 1931, signed 
by Jesse C. Adkins, Justice, in chambers, because of 
the want of jurisdiction in said Court of Appeals over 
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the subject-matter, hence, said affirmance is void for 
want of jurisdiction to render it.” 

After consideration of the motion for summary judgment, 
the attached exhibits, the supporting affidavit, the counter¬ 
affidavit of the plaintiff, and “Plaintiff’s Opposition To 
Motion Of Defendant For Summary Judgment”, the court 
below passed an order on March 27, 1939, sustaining the 
motion and giving judgment for the defendant (R. 33). 
The plaintiff is now appealing from said order of March 27, 
1939 (R. 33). 


SUMMARY OF ARGUMENT 
A. 

, The newspaper article complained of is true in substance. 

1. The article is true in so far as it pertains to the action 
filed on December 3, 1936, by plaintiff against Fenton W. 
Booth and sixteen other defendants in the District Court of 
the United States for the District of Columbia, At Law 
No. 88,306. 

2. The article is true in so far as it pertains to the disbar¬ 
ment of the plaintiff in the District Court of the United 
States for the District of Columbia. 

The disbarment order of the plaintiff by the District 
Court has been held valid several times by this Court. 

i 

3. The article is true in so far as it pertains to the disbar¬ 
ment of the plaintiff by the Court of Claims of the United 
States. 

The certified copies of the Court of Claims records at¬ 
tached as exhibits to defendant’s motion for summary 
judgment show that plaintiff was properly disbarred by 
the Court of Claims. 

The plaintiff has not denied the existence or correct¬ 
ness of these records. The plaintiff’s objections to the 
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effect that the orders in the Court of Claims disbarment 
proceeding were signed by only one judge or were 
signed in chambers instead of open court are entirely 
without merit. 


B. 

Plaintiff’s technical objections to the affidavit and exhibits 
in support of defendant’s motion for summary judgment are 
unsound and frivolous. 

1. The defendant’s motion for summary judgment is prop¬ 
erly supported by affidavit and exhibits. 

2. Judicial notice may be taken of the court records nec¬ 
essary to substantiate defendant’s motion for summary 
judgment. 


C. 

Plaintiff is not entitled to make a collateral attack on the 
disbarment proceedings of the District Court and Court of 
Claims. 

Plaintiff has made no showing that either court 
lacked jurisdiction over person or subject-matter. 

In any event, it is necessary only that defendant 
prove the court records in order to show justification. 
These records are conclusive on the plaintiff regardless 
of whether the Courts had jurisdiction. 

The plaintiff cannot re-try his disbarment cases in a 
libel suit. 

A disbarment order of a court is final and conclusive 
on everyone until that court or some higher court exer¬ 
cising proper appellate jurisdiction has vacated or 
modified the disbarment order in a direct proceeding. 


I 


8 

ARGUMENT 

A 

The Newspaper Article Complained of Is True in Substance 

1. The Article Is True in so far As It Pertains to the 
Action Filed on December 3, 1936, by Plaintiff 
Against Fenton W. Booth and Sixteen Other De¬ 
fendants in the District Court of the United States 
for the District of Columbia, At Law No. 88,306. 

The plaintiff alleged in his declaration herein (R. 3) that 
the article, published on December 4, 1936, was false “in 
so far as it states in the caption thereof, to wit, ‘$1,000,000 
ASKED FOR DISBARMENT’ ”, and “in so far as it 
states or charges, to wit, ‘against 17 persons whom he 
charged with responsibility for his disbarment’ ”. The 
truth of these statements is conclusively shown by the dec¬ 
laration filed on December 3, 1936, by plaintiff in his suit 
against Booth et al., At Law No. 88,306. A copy of that 
declaration was attached to the motion for summary judg¬ 
ment as Exhibit No. 1 (R. 12). As the plaintiff made no 
attempt to show the falsity of these statements in his 
counter-affidavit (R. 32) and has not referred to them in his 
brief, he has apparently abandoned this phase of the case. 

Plaintiff’s said declaration, filed on December 3,1936, has 
been before this Court at least twice before. See Fletcher 
v. Wheat, 69 App. D. C. 259, 100 Fed. (2d) 432 (1938) 
(Docket No. 6981 of this Court); Booth v. Fletcher, 69 App. 
D. C. 351,101 Fed. (2d) 676 (1938) (Docket No. 6950 of this 
Court). 

2. The Article Is True in So Far As It Pertains to the 
Disbarment of the Plaintiff in the District Court 

of the United States for the District of Columbia. 

i 

The plaintiff alleged in his declaration herein (R. 3, 4) 
that the article was false “in so far as it states or charges 
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that the plaintiff, Edmond C. Fletcher, is a 1 disbarred at¬ 
torney 7 ”; “in so far as it states or charges that the plain¬ 
tiff’s disbarment was affirmed April 4, 1933, by the United 
States Court of Appeals and his name stricken from the 
rolls of attorneys privileged to practice before the District 
Court”; “in so far as it states or charges that the events 
leading up to plaintiff’s disbarment resulted from his prose¬ 
cution of a claim by the city of Cape May, New Jersey be¬ 
fore the Court of Claims”; and in so far as it implied that 
the plaintiff was prohibited from practicing his profession 
of law in the District of Columbia or elsewhere in the United 
States. 

The truth of these statements is conclusively and sub¬ 
stantially shown by records in the disbarment proceeding 
against plaintiff in the District Court (Disbarment No. 51) 
and by the records and opinion of this Court in the case of 
Fletcher v. Laws, 62 App. D. C. 40, 64 Fed. (2d) 163 (1933) 
(Docket No. 5659 of this Court). 

Copies of the pertinent records in Disbarment action No. 
51 (charges of the Committee on Grievances (R. 16-18); 
order directing that charges be filed and that plaintiff be 
served and make answer, signed by Chief Justice Wheat 
(R. 19); and Order of Disbarment of plaintiff, dated De¬ 
cember 14, 1931, signed by Justice Adkins (R. 19, 20)) are 
found in the copy of the declaration attached to defendant’s 
motion for summary judgment as Exhibit No. 1 (R. 12-23). 

The plaintiff in his affidavit did not deny the existence 
of any of these records. He merely contended (R. 32) that 
the charges signed by the Committee on Grievances had 
been presented to Chief Justice Wheat at his chambers; 
that the order of May 1, 1931, requiring the plaintiff to 
show cause was signed by Chief Justice Wheat in his cham¬ 
bers ; and that the Order of Disbarment, dated December 14, 
1931, was signed by Justice Adkins in his chambers. 

It is respectfully submitted that the plaintiff’s conten¬ 
tions are entirely without merit and have been rejected sev¬ 
eral times by this Court. Fletcher v. Laws, supra; Fletcher 
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v. Wheat, supra; In re Edmond C. Fletcher, — App. D. C. 
—, — Fed. (2d) — (Docket No. 7207 of this Court) (decided 
October 16,1939). 

3. The Article Is True in So Far As It Pertains to the 
Disbarment of the Plaintiff by the Court of Claims 
of the United States. 

The plaintiff alleged in his declaration (R. 3, 4) that the 
article was false “in so far as it states or charges that 
J. Harry Covington, John F. McCarron, and Jesse I. Miller, 
attorneys who presented the claim against Fletcher to the 
Court of Claims”; and “in so far as it states or charges 
that the plaintiff was disbarred from the Court of Claims 
on December 4,1933”. 

The truth of these statements is conclusively shown by 
Exhibits Nos. 2 (R. 24-26) and 3 (R. 28, 29) attached to 
defendant’s motion for summary judgment. These exhibits 
are copies of records of the Court of Claims of the United 
States duly certified by the clerk of that Court. 

The disbarment proceedings with respect to the plaintiff 
in the Court of Claims were conducted in accordance with 
the following rule of that Court: 

“3. Any person of good moral character who has 
been admitted to practice in the Supreme Court of the 
United States, or in the highest court of the District of 
Columbia, or in the highest court of any State or Terri¬ 
tory may be admitted, on motion in open court, to prac- 
i tice as an attorney of this court: Provided, That pre¬ 
vious to the aforesaid motion being made the attorney 
seeking admission shall have paid to the chief clerk or 
the assistant clerk of the court a fee of $5. This rule 
i as to fees shall not apply to the Department of Justice 
or to attorneys representing the United States. 

“ (a) Where it is shown to the court that any member 
of its bar has been disbarred from practice in the 
Supreme Court of the United States, or in any other 
i Federal court, or in the Supreme Court or the Court of 
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Appeals of the District of Columbia, or in the highest 
court of any State or Territory, he will be forthwith 
suspended from practice before this court; and unless, 
upon notice mailed to him at the address shown in the 
clerk’s records and to the clerk of any of the courts 
mentioned in which he shall have been disbarred he 
shows good cause to the contrary within 30 days, he 
shall be disbarred.” 

Exhibits Nos. 2 and 3 show that on April 8, 1933, it ap¬ 
peared to the Court of Claims that an order had been en¬ 
tered by the Supreme Court of the District of Columbia 
disbarring the plaintiff; that the plaintiff had been duly 

notified bv the clerk of the Court of Claims that the said 
•> 

order of the Supreme Court of the District of Columbia 
had been made known to the Court of Claims, and that in 
accordance with Rule 3, subdivision (a) of the Court of 
Claims unless the plaintiff showed good cause to the con¬ 
trary within thirty days, he would be disbarred; and that 
upon receipt of said notice the plaintiff in writing advised 
the court that he desired to make formal answer to the 
charges against him. They further show that it was, there¬ 
fore, ordered by the court that Messrs. J. Harry Covington, 
John F. McCarron, and Jesse I. Miller were appointed as 
a committee to hear any testimony or answer that the plain¬ 
tiff might see fit to present and after such hearing present 
a report to the court. They further show that with the 
consent of the plaintiff this committee held a hearing on 
May 4, 1933, at which hearing the plaintiff appeared and 
was informed that the committee would permit him to show 
cause; that at such hearing it appeared that the plaintiff 
desired to begin proceedings in the Supreme Court of the 
United States; that the committee withheld its report until 
action could be taken by the Supreme Court of the United 
States; that subsequently action was taken by the Supreme 
Court of the United States denying plaintiff leave to file a 
petition for mandamus directed to the Supreme Court of 
the District of Columbia to compel the said court to vacate 
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its order of disbarment (See Ex Parte Fletcher, 290 U. S. 
588); and that subsequently the Supreme Court of the 
United States entered an order disbarring the plaintiff from 
further practice in that court (see 54 S. Ct. Rep. 46, 94); 
that the said committee of the Court of Claims reported 
that the plaintiff failed to show good cause why he should 
not be disbarred as an attorney of that Court; and that 
the Court of Claims passed an order on December 4, 1933, 
disbarring the plaintiff as an attorney of that Court and 
striking his name from the rolls of its attorneys. 

Plaintiff did not deny the existence, or the facts con¬ 
tained therein, of these records of the Court of Claims re¬ 
lied on by defendant in support of its motion for summary 
judgment. He merely stated in his counter-affidavit (R. 32) 
that the proceeding in the Court of Claims by which plain¬ 
tiff’s disbarment was sought was “never before the Court 
of Claims of the United States, but was begun, and con¬ 
cluded, in the chambers of Judge William R. Green, by him 
and his judicial associates; and that this affiant has never 
been before said Court of Claims of the United States, 
or any judge thereof, in respect to any disbarment pro¬ 
ceedings”. 

The only specific objection in “Plaintiff’s Opposition to 
Motion of Defendant for Summary Judgment” with respect 
to the existence or validity of the Court of Claims records 
was (R. 31) that “the alleged order of disbarment, dated 
December 4, 1933, as referred to in the defendant’s points 
and authorities, is void because it was not made by the Court 
of Claims of the United States, in open court, and because 
it was made by four judges thereof, while in chambers”. 

Thus, the plaintiff’s contention, as indicated by the fore¬ 
going and by his brief (pages 11-13), is based solely on the 
argument that the order of April 8,1933, was signed by only 
one judge in his chambers and that the disbarment order of 
December 4, 1933, was not signed in open court but in the 
chambers of one of the judges. 
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The undisputed facts conclusively show that the plaintiff 
received due notice of the disbarment action and submitted 
himself to the jurisdiction of the Court of Claims by making 
an appearance; that he received a hearing; that he failed to 
show cause as required by the rules of the Court of Claims; 
and that he was then disbarred. 

The plaintiff’s contention with reference to the disbar¬ 
ment proceedings in the Court of Claims is similar to that 
raised with reference to the disbarment proceedings in the 
District Court. The plaintiff’s objection seems to be merely 
that the orders were signed in the chambers of one of the 
judges of the Court of Claims, and not in open court. This 
argument has been held by this Court to be entirely without 
merit. Fletcher v. Laws, supra; Fletcher v. Wheat, supra; 
In Re Edmond C. Fletcher, supra . 

In the action filed by the plaintiff in the District Court of 
the United States for the District of Columbia, At Law No. 
88,306, plaintiff claimed damages from, and joined as de¬ 
fendants, seventeen persons including the four judges of the 
Court of Claims who signed the disbarment order of that 
Court and Chief Justice Wheat and Justice Adkins of the 
District Court who respectively signed the order to show 
cause and the order of disbarment of December 14, 1931, in 
the District Court. In the declaration in that case the plain¬ 
tiff charged that both the order to show cause and the order 
of disbarment in the District Court had been signed in the 
chambers of one of the judges of the Court and had not been 
signed in open court. The declaration also alleged that the 
said four judges of the Court of Claims had signed the order 
of disbarment for that Court in the office of Judge Green 
and not in a court room. Two appeals to this Court have 
been taken in that case; namely, Fletcher v. Wheat, supra , 
and Booth v. Fletcher, supra. 

In Fletcher v. Wheat, supra, this Court, in affirming a 
judgment for Chief Justice Wheat and Justice Adkins on 
demurrer to the declaration, said with reference to the 
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action taken by Chief Justice Wheat and Justice Adkins 

(pg. 261): 

4 4 The specific acts alleged to have been committed by 
appellees came clearly within the scope of their official 
authority and "within the jurisdiction of the Court.’’ 

With reference to the action taken by the said four judges 
of the Court of Claims, this Court said: 

44 The record shows on its face that all the acts 
charged to have been done by the various persons 
named in the declaration were proper and normal acts, 
regularly performed by judges, clerks and lawyers in 
disbarment proceedings.” 

In Booth v. Fletcher , supra, this Court said with reference 
to the appellants, including the said four judges of the Court 
of Claims (pg. 355): 

44 as to all of them, * * *, the record clearly reveals that 
they were sued on account of acts performed in their 
official capacities and for no other reason. By sustain¬ 
ing the demurrer interposed by Wlieat and Adkins, who 
were joined with appellants as defendants in the dec¬ 
laration, the lower court indicated that it "was aware 
of this fact”. 

This Court further said (pg. 355): 

4 4 In the present case the acts of appellants related 
particularly and peculiarly to the judicial process; in 
fact they carried out one of the very procedures which 
have been developed in American law for the preserva¬ 
tion of the judicial process itself, i.e., the protection of 
the integrity of the courts by disbarring attorneys who 
have shown themselves unfit to practice.” 

This Court further said (pg. 356): 

4 4 In its latter phase it was an attack upon judicial 
and other officers on account of activities clearly within 
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the scope of their authority. It would be difficult to 
imagine a situation in which the government has a 
greater interest, or in which intervention by the Attor¬ 
ney General could be more appropriate, than, as in the 
present case, to protect officers, properly engaged as 
these appellants were, from the expense and worry of 
retaliatory actions resulting from the performance of 
their duties.” 

Thus, this Court has in two opinions approved the actions 
taken by the Court of Claims in the disbarment proceeding 
against the plaintiff, and held that the signing of an order 
in chambers instead of in open court does not nullify such 
order. 


B. 

Plaintiff’s Technical Objections to the Affidavit and Exhibits 
in Support of Defendant’s Motion for Summary Judg¬ 
ment Are Unsound and Frivolous. 

1. The Defendant’s Motion for Summary Judgment Is 
Properly Supported by Affidavit and Exhibits. 

The defendant’s motion herein was supported by the fol¬ 
lowing exhibits: 

1. Exhibit No. 1, consisting of a copy of the declara¬ 
tion filed by plaintiff in the District Court in the case 
of Fletcher v. Booth, et al., At Law No. 88,306 (R. 
12-23); 

2. Exhibit No. 2, consisting of a duly certified copy of 
rule to show cause of April 8, 1933, why the plaintiff 
should not be disbarred from practice in the Court of 
Claims of the United States (R. 24-26); 

3. Exhibit No. 3, consisting of a duly certified copy of 
the order of December 4, 1933, issued in the Court of 
Claims of the United States disbarring the plaintiff 
from practice in that Court (R. 28-29). 
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This motion was also supported by affidavit of counsel 
for defendant to the effect that the foregoing exhibits and 
the copies of certain records in plaintiff’s disbarment action 
in the District Court were true and correct copies of the 
court records of which they purported to be (R. 11). 

The plaintiff in his Opposition and supporting affidavit 
did not show, and made no attempt to show, that any of the 
court records mentioned above were nonexistent or that the 
language or wording in any of the copies was incorrectly 
stated. In fact, plaintiff assumed and admitted their physi¬ 
cal existence as records of the courts involved and admitted 
the correctness of the copies. He merely argued that the 
records were nullities because they had been signed in cham¬ 
bers and not in open court or because they had been signed 
by only one judge and not by several. For reasons already 
stated, these objections are fallacious. 

Consequently, the technical objections by the plaintiff to 
the exhibits and affidavit in support of defendant’s motion 
are nothing short of frivolous. The purpose of Rule 56 of 
the Federal Rules of Civil Procedure is the determination 
whether “the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that, * * * there is” 
no “genuine issue as to any material fact.” 

The plaintiff lias admitted both his disbarment in the Dis¬ 
trict Court and his disbarment in the Court of Claims, but 
says that both are void for reasons held unsound by this 
Court. The plaintiff has, therefore, admitted the truth of 
the publication complained of. There is no genuine issue 
with respect to truth, and the defendant is entitled to 
judgment. 

Furthermore, as section (e) of the said Rule 56 provides 
that the court may permit affidavits to be supplemented, and 
as defendant’s motion could be renewed in the court below, 
plaintiff’s objections to defendant’s affidavit and exhibits are 
of little practical value because if the plaintiff should prevail 
on this point alone, any alleged deficiencies in the affidavit 
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or exhibits could be corrected, and the defendant then would 
receive summary judgment anyway. 

In any event, it is respectfully submitted that defendant’s 
affdavit and exhibits were sufficient under Rule 56. Obvi¬ 
ously, the defendant could not attach the original records 
as exhibits. Rule 56 permits sworn copies to be attached 
as exhibits, and Rule 44 of the Federal Rules of Civil Pro¬ 
cedure, cited by plaintiff, permits proof of official records 
by any method authorized by applicable statute or by the 
rules of evidence and common law. Judicial records, espe¬ 
cially when not a judgment as in the case of Exhibit No. 1 
herein, need not be proved by the originals or by certified 
copies, or by the clerk having custody. State of Maine v. 
Lynde, 77 Me. 561,1 Atl. 687 (1885); Traction Co. v. Board 
of Works, 57 N.J.L. 313, 30 Atl. 581 (1894). 

2. Judicial. Notice May Be Taken of the Court Records 
Necessary to Substantiate Defendant’s Motion for 
Summary Judgment. 

Exhibit No. 1 is a copy of a declaration filed by the plain¬ 
tiff against Booth and sixteen other defendants in the 
District Court of the United States for the District of 
Columbia, At Law No. 88,306. That declaration has been 
before this Court on at least two appeals in which plaintiff 
was one of the parties. See Fletcher v. Wheat, supra; 
Booth v. Fletcher, supra. 

Both the lower court and this Court may take judicial 
notice of Exhibit No. 1. Booth v. Fletcher, supra. 

Exhibit No. 1, which is a true copy of a declaration filed 
by plaintiff, contains copies of various proceedings in the 
disbarment action against the plaintiff in the District Court 
(Disbarment No. 51). These disbarment proceedings have 
been before this Court on at least two appeals in which 
plaintiff was one of the parties. See Fletcher v. Laws, 
supra; In Be Fletcher, supra. 
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Consequently, both the lower court and this Court may 
take judicial notice of the proceedings in the District Court 
disbarment case and of the fact that the plaintiff was dis¬ 
barred bv the District Court and his disbarment affirmed 
by this Court. Booth v. Fletcher, supra. 

With respect to plaintiff’s disbarment by the Court of 
Qlaims, Exhibit No. 3, which is a copy of the disbarment 
order in the Court of Claims, is quoted by the plaintiff in 
his said declaration (R. 19, 20) filed against Booth, et al., 
in the District Court, a copy of which declaration was at¬ 
tached to defendant’s motion as Exhibit No. 1. It is, there¬ 
fore, evident that the plaintiff has admitted the existence 
of the Court of Claims disbarment order and that the 
language and wording of the order as set forth in Exhibit 
No. 3 are correct. Plaintiff’s objections to the Court of 
Claims disbarment order, both as stated in his declaration 
in the Booth case and as stated in this case, have no legal 
significance. The District Court and this Court may both 
take judicial notice of this admission by plaintiff that he 
has been disbarred by the Court of Claims. 

C. 

Plaintiff Is Not Entitled to Make a Collateral Attack on the 
Disbarment Proceedings of the District Court and Court 
of Claims. 

It is not disputed that an order was passed in the District 
Court disbarring the plaintiff, that said order was af¬ 
firmed by this Court, and that an order was passed in the 
Court of Claims disbarring the plaintiff. 

The existence of these orders within the records of their 
respective courts cannot be denied. The plaintiff has made 
no showing that the courts lacked jurisdiction over person 
or subject-matter. The gist of plaintiff’s contention is 
merely that said orders are void because of alleged errors 
such as signing the said orders outside a court room or by 
one judge instead of several. 
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Plaintiff has sued the defendant in libel for publishing, 
the fact that the plaintiff has been disbarred by the Dis¬ 
trict Court and by the Court of Claims. 

Even if plaintiff’s contention were correct, it is a true 
fact that the plaintiff has been disbarred by these two 
courts. 

A statement published by defendant or anyone else that 
plaintiff has been disbarred in the District Court and Court 
of Claims is a true fact regardless of whether the courts 
had jurisdiction, or whether they committed error in issu¬ 
ing orders of disbarment, or whether the plaintiff was in 
fact guilty of the charges against him. In order to show 
justification for the charge that plaintiff has been disbarred, 
the defendant need only prove the Court records; and plain¬ 
tiff is not entitled to go behind these records to show lack 
of jurisdiction or of guilt. Hanson v. Bristoiu, 87 Kan. 72, 
123 Pac. 725 (1912). In that case the court said (page 74) 
in affirming a judgment sustaining a demurrer to the 
petition: 

“In support of the contention that the publication is 
libelous, the plaintiff makes two claims. First, he ad¬ 
mits that the article spoke the truth in asserting as a 
fact that he was sent to jail for contempt of court, but 
alleges that because he was not in fact guilty of the 
charge, and because the court was without jurisdiction 
either of the contempt or of the proceedings out of 
which it arose, the matter is therefore libelous. In 
other words, the claim is that for a newspaper to pub¬ 
lish a statement that one has been sent to the peni¬ 
tentiary for larceny is libelous, although it be true, un¬ 
less the court which convicted and sentenced him had 
jurisdiction; and that in a case where the court had 
jurisdiction, the statement is a libel if the judgment 
be afterwards set aside upon appeal on the ground 
that the person convicted was not guilty. The mere 
statement of the proposition contended for makes its 
absurdity so apparent as not to require further com¬ 
ment.” 
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The plaintiff cannot re-try his disbarment cases in a libel 
suit. If the plaintiff wants a review of the disbarment 
orders, he should obtain it in some direct proceeding which 
has for its object the vacating, reversal, or modification 
of the orders. Cf. Bowles v. Laws, 59 App. D. C. 399, 45 
Fed. (2d) 669 (1930); State v. String fellow, 128 La. 463, 54 
So. 943 (1911); Underwood v. Commonwealth, 32 Ky. Law 
Reporter 32, 105 SW 151 (1907). 

The plaintiff has no ground for complaint. The issues 
in disbarment, as well as in criminal cases involve public 
rights which are prosecuted by representatives of the pub¬ 
lic. The plaintiff in the disbarment cases had a right to 
cross-examine witnesses, to present a defense or show 
cause why he should not be disbarred, to testify himself, 
and to contest the cases fully. The defendant has charged 
only disbarment and should be permitted to rely upon the 
fact of disbarment as a complete defense. The defendant 
should not be required to prove as true any more than that 
which it published. 

Due to the close relationship between court and attorney 
and the fact that an attorney is an officer of the court, a 
disbarment judgment is conclusive and cannot be held void 
in actions involving disputes between a disbarred attorney 
and third persons. As a matter of public policy, the rule 
could not be otherwise. 

The plaintiff makes no objection denying the actual and 
physical existence of the court records in question. This 
being the case, the defendant should be entitled to rely on 
those records until the respective courts themselves have de¬ 
clared their nullity. As long as a court considers an at¬ 
torney as being disbarred, certainly a newspaper or other 
third persons have a right, if not a duty, to rely on the 
order of the court. It would be a peculiar situation for a 
court to disbar an attorney and then allow that attorney to 
show in a libel suit that such disbarment is void. It would 
be equally strange for one court to hold in a libel suit that 
the disbarment order of another court is void. Every court 
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has control over the attorneys before its bar, and its action 
respecting them is final until that court or some higher 
court exercising proper appellate jurisdiction has vacated 
the disbarment order in a direct proceeding. 

An order of disbarment, in a sense, fixes the status of an 
individual, and either is a judgment in rem or is in the 
nature of a judgment in rem. Judgments in rem are bind¬ 
ing on the whole world. The public may be considered as 
having been brought into court, and for that reason a judg¬ 
ment in rem fixing the status of an individual is conclusive 
on both the individual involved and all members of the pub¬ 
lic. Hilton v. Snyder, 37 Utah 384, 387, 388, 108 Pac. 698 
(1910). This would be especially true in a disbarment case 
in which the Grievance Committee performs a duty not only 
for the court but for the community as well. As a result, 
the public is bound by, and may rely upon, an order of 
disbarment. 


CONCLUSION 

In plaintiff’s libel suit against the defendant, the plain¬ 
tiff is attempting to have his disbarment cases tried again. 
The reasons presented by plaintiff have several times been 
held by this Court to be without basis. 

It is respectfully submitted that the judgment of the court 
below should be affirmed. 


Washington, D. C., 
November 22, 1939. 


Edmund L. Jones, 
George Monk, 
Attorneys for Appellee. 


